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RECOMMVENDED ORDER

Pursuant to notice, this cause cane on for formal hearing before P. M chael
Ruf f, duly-designated Hearing O ficer of the D vision of Adm nistrative
Heari ngs, on August 22-23 and Septenber 9, 1994, in Apal achicola, Florida.

APPEARANCES

For Petitioners: L. Lee WIllianms, Jr., Esquire
WIlliamJ. Peebles, Esquire
MOORE, W LLIAMS, ET AL.
306 East Col | ege Avenue
Tal | ahassee, Florida 32302

For Respondent: Alfred O Shuler, Esquire
SHULER & SHULER
34 4th Street
Apal achi col a, Florida 32320

For Intervenor: John Tobin, Esquire
64 Revere Beach Boul evard
Revere, Massachusetts 02151

STATEMENT OF THE | SSUES

The issues to be resolved in this proceedi ng concern whether the
Petitioners should obtain an amendnent to a devel opment order which woul d all ow
multi-fam |y residential devel opnent on the property of the Petitioners,
presently designated as commercial property, on St. George Island, Franklin
County, Florida. Included within that general issue are questions involving
whet her the proposed amendnent is a "substantial deviation" fromthat 1977
devel opnent order, what vested rights, if any, the Petitioners have to devel op
their property, and whether the devel opnent, as proposed and as delineated in



the testi nony and evidence, is consistent with the devel opnent order and any
vested rights thus acquired by the Petitioners.

PRELI M NARY STATEMENT

The Petitioners' cause of action becane ripe for adjudication upon the
filing of a petition for appeal with the Florida Land and Water Adjudicatory
Conmi ssion on February 17, 1994. That petition was transnmtted to the Division
of Adm nistrative Hearings and the undersigned Hearing O ficer for formal
proceedi ng. On June 30, 1993, the Petitioners had filed with the Respondent a
notification of proposed change to a previously-approved devel opment of regiona
i mpact (DRI) in accordance with Chapter 380, Florida Statutes. That proposed
anendment, if approved, would allow the devel opnment of multi-famly residential
units and condom niuns on the Petitioners' property on St. Ceorge Island,

Fl ori da.

A public hearing was held on the proposed anmendnent by the Respondent on
Decenmber 7, 1993 and upon a notion to deny it, the Respondent voted to deny the
anendment. The Respondent issued an order setting forth the denial on January
4, 1994, in which the Respondent took the position that the owners of the
property should apply for an amendnent to the devel opment order, specifying
densities of uses permtted for the property and that future applications for
devel opnent orders concerning the property should address stormwater, sewage
di sposal, fire safety, enmergency evacuation, water supply, and provide
reasonabl e assurances that the quality and productivity of Apal achicola Bay w ||l
be nai ntai ned.

A formal hearing was conducted by the undersigned Hearing Oficer on the
above-nmenti oned dates. The Petitioners presented the testinony of Warren Eno,
an architect and planner; Steve Leitman, an environnental consultant; Gary
Vol enec, a professional engineer specializing in waste water and environnmenta
engi neering; Helen Spohrer; Mary Lou Short; Dan Garlick, an environnental
consul tant and pl anner; Randy Armstrong, a biol ogi st and environnenta
consul tant; and Ben Johnson, representing the Petitioner entity. Petitioners
Exhibits 1-19 were admtted into evidence.

The Respondent presented the testinmony of Wody M| ey, manager of the
Apal achi col a Estuari ne Research Reserve; Richard Deadman, a pl anni ng manager
with the Departnment of Environmental Protection (DEP); M ke Donovan, senior
pl anner for the Apal achee Regi onal Pl anning Council (ARPC); and Al an Pierce,
county planner and energency managenent director for Franklin County. The
Respondent's Exhibits 1-11 were adnmitted into evidence.

The Intervenor presented the testinmony of Charles Shiver; John Kintz, the
pot abl e water section supervisor for the northwest district of DEP; Jonathan
May, acting wastewater supervisor and wastewater pernitting engi neer for DEP
Dani el Tonsneire, assistant water resource planner for the Northwest Florida
Wat er Managenent District (NWWD); Lee Edm ston, research coordinator for the
Apal achi col a Estuari ne Research Reserve (Reserve) and Thomas H. Adans, the
Intervenor hinself. The Intervenor's Exhibits 2-7, 9, 10, and 13 were adm tted
i nto evidence.

Subsequent to the hearing, the parties had the proceedings transcri bed and
avai l ed thensel ves of the right to submt Proposed Recommended Orders containi ng
proposed findings of fact and conclusions of |law. Those proposed findings of
fact have been addressed in the rendition of this Reconmended Order and are



specifically ruled upon again in the Appendi x attached hereto and i ncor porated
by referenced herein.

FI NDI NGS OF FACT
1. A developnent order (DO was approved by the County on Septenber 10,

1977 providing for a DRI for approximately 1,200 acres of property on St. George
Island in Franklin County, Florida. The 1,200 acres to which the 1977 DO

relates is not contiguous. It is separated into two parcels, one of which is
| ocated on the east end of St. George Island, adjacent to the state park, which
contains 33-1/3 acres designated as "comercial”. It is identified as the

"Sunset Beach Commercial Area" in that 1977 DO, That sanme area is also referred
to as Three Hundred Ccean Mle, Corrie Ocean Mle, or Sunset Beach. The

remai ning portion of the 1,200 acres is |ocated between 12th Street West and the
Bob Sikes Cut, and is generally referred to as the "Plantation”". The Plantation
DRI property is divided by the 1977 DO into both residential and comrerci al
areas. There are two designated comercial areas in the Plantation property,
one of which is adjacent to Bob Sikes Cut and is approxinmately 100 acres in
size. The other conmercial area is approximtely 150 acres in area and is
referred to as the "Airport Commercial Area" or the "N ck's Hol e Comerci al
Area". These areas are collectively referred to in the 1977 DO as the
"Plantati on Commercial Areas". The remainder of the Plantati on DRI property
consists of 900 to 1,000 platted, residential |ots designated as "Residential
Areas”. Approximately 250 of these lots are already devel oped wi th single-
famly residences. The Petitioners are successor-in-interest to a portion of
the Plantation property, owning approximately 58 acres within the Airport or

Ni ck's Hole Commercial Area. This property is hereinafter described as
"Petitioners' Property” and is depicted in Exhibits 9, 17, 18 and 19 adduced by
the Petitioners.

2. The 1977 DO limts the total comercial area which can be devel oped to
not nmore than 200 acres even though a larger portion is commercially designated.
Thus, the devel opnment of the 58 acres at issue in this proceeding will not
result inthe limt in the 1977 DO bei ng exceeded. The 1977 DO aut hori zes
commer ci al devel opment within the Plantation Commercial Areas, shown by page 5
of the Petitioners' Exhibit 2 in evidence. The 1977 DO thus provides that the
commerci al areas shall include one or nore high quality resort hotels and
motels, with affiliated uses such as tourist shops, restaurants, recreationa
anenities and simlar activities. The 1977 DO provi des that because specific
plans for the two areas were indefinite at the tine of the enactnent of the 1977
DO, those areas would not be re-zoned at that time; but re-zoning of the areas
woul d be granted upon final approval of the plans by the Respondent, "which
approval shall not be unreasonably w thheld". "Condom niunms and multi-famly
residential structures shall not be allowed in any of the areas shown by Exhi bit
"A" without the prior consent of the Respondent. Before devel opnent is
commenced in the comercial areas, plans and specifications for the site
clearing and construction shall be submitted to the Respondent for review and
approval . Upon such approval, the specific area in question shall be re-zoned
to allow the requested | and use."

3. The 1977 DO has been anended several times. Two of the anmendnents
enacted in 1985 and 1987 specifically authorize condom niumand nulti-famly
residential devel opment within the Plantati on Commercial Areas.

4. The Franklin County zoning ordi nance, O dinance No. 75-7 (Zoning
Ordi nance), was in effect on Septenber 20, 1977, when the 1977 DO was enact ed.
The O di nance authorized condom niumand multi-famly residential devel opnent as



part of the "conmercial designation" applicable to St. George Island in the

Pl antati on Commercial Areas. A "Tourist Commercial District" is established in
Section 630 of the Zoning Ordinance, and this land use is specifically
applicable to the islands within Franklin County. Section 631 of the Ordinance
i ncludes within the "Principal Permtted Uses" hotel, notel, restaurant and gift
shops and all uses within RR2 nulti-famly districts. Section 520 of the Zoning
Ordinance, "Multi-Fanm|ly Residential District", sets forth principal permtted
uses, which include "multiple dwellings including townhouses, apartnent houses .

5. The Petitioners acquired their 58-acre parcel in 1991 after the entry
of the 1977 DO and the two anmendnents referenced above. Exhibit "D' to the 1977
DO is depicted in Petitioners' Exhibit 3 in evidence. This exhibit, which
i ncludes the Petitioners' property, has been recorded in the Franklin County
Public Records since 1977. The exhibit indicates the intensity of the
cont enpl at ed devel opnent approved for the Petitioners' property. The portion
south of Leisure Lane reflects the followi ng densities: 525 to 675 hotel roons;
food and beverage outlets and other anenities associated with those hotel roons;
65, 000 to 82,000 square feet of resort shops and conmercial business use; and
685 surface parking spaces (in addition to the parking spaces which woul d be
| ocated below the hotel). Those densities were cal cul ated based upon the
coverages depicted on "Exhibit D'. The figures do not include that portion of
the Petitioners' property north of Leisure Lane, which was al so approved for
conmmer ci al devel opment .

The Proposed Devel opnent

6. "Resort Village", the proposed devel opnent, woul d consist of
residential and multi-famly devel opnent, hotel and inn and rel ated conmerci al
uses, such as retail shops and restaurants. Recreational anenities would be
provi ded, such as a club house, swi nmm ng pool, tennis courts, racquetball courts
and exercise facilities. The amenities would be available to surrounding
property owners, as well. St. George Island is a resort vacation area, and the
proposed devel opnment in Resort Village would be conpatible with those uses.
Approxi mately 150 of the 250 devel oped hormes in the Plantation are in renta
progr amns.

7. The Franklin County Conprehensive Plan and its |and use goals,

obj ectives and policies includes a "m xed-use residential"™ |and use category,
l[imted to devel opnents such as DRI's. That category includes recreational
commercial, retail, office, and hotel and notel devel opment, as well as nulti-

famly residential uses. That category is very simlar to the description of
the Plantation Commercial Areas contained in the 1977 DO. Resort Village is the
only parcel remaining in the Plantation area available for this type of

devel opnent .

8. The Petitioners in the St. George Plantati on Owmers Association, Inc.
entered into an agreenment in Cctober, 1992 providing for certain density and
other restrictions on the Petitioners' property. These restrictions include
density limtations of 3.9 residential units per gross acre; 19.5 hotel units
per gross acre; and 12,000 square feet of mscellaneous comerci al devel opnent
per gross acre. The Petitioners also agreed not to exceed a 35-foot hei ght
[imtation which was | ess than that previously approved by the County in the
Pl ant ati on Commerci al Areas.

9. The devel opnent restrictions agreed to by the Petitioners are nore
stringent than those previously approved for devel opnent in the Plantation



Commercial Areas and all owed-for by the County zoning code in effect in 1977 or
currently authorized and allowed in conmrercial and nulti-fam |y devel opnents in
the County. The Petitioners have also agreed to limt the total inpervious
surface area to no nore than 40 percent; to maintain a 50-foot buffer adjacent
to wetlands; to maintain a |arge portion of the 58 acres in its naturally-
vegetated state and not to seek perm ssion to develop any of the DEP
"jurisdictional wetlands" adjacent to Apal achicola Bay. Thus, all devel opnent
will be on uplands wthout any permtting sought or devel opnent in wetlands and
waters of the State

Character of Prior Devel opment Approvals

10. In the 1985 anendnent to the 1977 DO, the County approved the m xed-
use devel opment of 352 nulti-famly units on 76.5 acres and a hotel conference
center of 386 hotel units on 11 acres. The 1987 anendnent approved by the
County re-affirnms a permtted devel opnment of the 352 multi-famly units on 76.5
acres, and includes a resort-convention center/hotel with 250 units, a
mari na/notel with 40 units, and a "harbor house", consisting of 60 units, as
wel | as the other authorized devel opnent. Additionally, the County approved,
and there was constructed in the early 1980's, two projects in the comercial
district in the center of the Island: The Villas of St. George, with a density
of approximately 16.6 nulti-famly units per acre, and the Buccaneer Inn, with a
density of approximately 44 hotel/notel units per acre. On Septenber 2, 1981
the County approved a ni xed-use devel opnent in the Sunset Beach Conmercial Area
in close proximty to the Bay, consisting of 252 nulti-famly residential units
and 150 notel units, a density of nine multi-famly units per acre, and 25
hotel /nmotel units per acre. Additionally, the Respondent recently authorized
single-famly residential units in this area.

11. The Buccaneer Inn, the Villas of St. George, and the Sunset Beach
devel opnent all have nore dense devel opnment than Resort Village would have, with
a hi gher percentage of inpervious surface, |leaving very little natura
vegetation. The Respondent recently approved and took an active role in
encouraging and facilitating residential devel opnments served by aerobic septic
systens in the commercial district in the center of the Island. It did so by
granting a variance for setbacks and an easenment for waste water purposes. The
densities for these devel opnents are 4.3 residential units per acre, greater
than the 3.9 residential units per acre the Petitioners have voluntarily inposed
as a restriction on their property.

Rel i ance on Prior Approvals

12. The Petitioners, prior to acquiring the property, studied and
researched the public records of Franklin CountyOand other docunents and did
consi derabl e i nvestigation to beconme famliar with the 1977 DO, as well as the
1985 and 1987 anendnents and what was al |l owed pursuant to those anendnents.
Additionally, the Petitioners had conversations with Al an Pierce, the Franklin
County Pl anner, concerning the devel opnent of their property both prior to and
after purchasing the property. |In one conversation with M. Pierce prior to
purchase, the Petitioners were advised by M. Pierce that in order to devel op
the Resort Village concept, the Petitioners would be better advised to acquire
"commerci al | y-desi gnated" property within the Plantation, instead of trying to
get single-famly lots re-zoned. There is no evidence that the Petitioners were
pl aced on notice by any docunents or conmunication from Franklin County
officials that they would not be able to devel op the Resort Village proposal on
their property.



13. After purchasing the property, the Petitioners continued comuni cating
with M. Pierce and other Franklin County officials. M. Pierce was aware that
the Petitioners were expendi ng considerable resources in attenpting to secure
t he necessary government permts and approvals, as well as doing market
research, real estate devel opment planning, and other activities related to the
parcel in question. The Petitioners expended in excess of $500,000.00, as a
result of their efforts in the preparation for devel opnent of the Resort
Village, including fees to engineers, attorneys, architects, and various
envi ronnent al specialists and consultants, as of Decenber 1993.

Devel opnent Revi ew Process Under the 1977 Devel opnent Order

14. The 1977 DO provides that it "is consistent with the |ocal |and
devel opnent regul ations of Franklin County, Florida." The DO contains
"conceptual |and plans”, which are incorporated and made a part of the DO  The
conceptual land plans are contained in "Exhibits A-F' to the 1977 DO  Two of
the exhibits, "Exhibit A" and "Exhibit D', contain the conceptual plans for the
devel opnent of the Petitioners' Property. The 1977 DO does not expressly set
forth the specific densities for devel opnent of the Petitioner's Property, but
the intensity of the contenpl ated devel opnment for a portion of the Petitioner's
Property is shown on "Exhibit B" to the 1977 DO, as further described above

15. If the Petitioners had not sought an amendnment to the 1977 DO to
include multi-famly use, they would have sinply submtted a specific site plan
to the Respondent "for review and approval . Upon approval of the site plan
t he Respondent would automatically re-zone the property as applicable. The
automatic re-zoning of the property was re-confirned at the Respondent's June 8,
1981 board meeting. See, Petitioners' Exhibit 15, page 3, in evidence.

16. If at the time the site plans are approved, state or federal approvals
are still necessary, the Respondent is required to cooperate with the
Petitioners in obtaining those approvals, as |long as substantial, adverse data
is not developed with regard to environnental damage and as | ong as cooperation
does not require the expenditures of nonies by the County. Since the Petitioner
sought an anendnment to the 1977 DO, pursuant to Section 380.06(19), Florida
Statutes, to allow multi-famly uses, the Petitioners address these issues as
part of the Chapter 380, Florida Statutes, process, prior to submitting a
detailed site plan.

Franklin County's Devel opnent Revi ew Process

17. In order for conmmercial devel opnent to be effective in Franklin
County, a site plan nust be submitted for review and approval to the Pl anning
and Zoni ng Commi ssion. The Conm ssion checks to insure conpliance with setback
requi renents, parking requirenments, inpervious surface area, and other criteria
set forth in Franklin County's ordinances. Information is also provided in the
site plan approval process with regard to the treatnment of waste water and the
treatment and detention of stormwater. After site plan approval, an applicant
must next obtain any necessary waste water permits fromeither HRS or DEP
dependi ng on the size of the project. A stormwater permt from DEP nust be
obtained and a certificate fromthe utility systemthat potable water is
avai |l abl e for the devel opnent. After these permts are obtained, an applicant
must submit building plans and a building permt can then be issued. Franklin
County has not adopted a process whereby it independently studies or eval uates
the inmpact of the DRI. Franklin County relies upon the state permtting and
regul atory process for that data.



Waste Water and Storm Wat er

18. The 1977 DO specifically addresses "sewage treatnment and drai nage
control" and requires assurance that the planned devel opnent "wi |l not cause
pol I uti on of Apal achicola Bay or other environnmental damage". Under the 1977
DO, waste water treatment should be addressed at the site plan stage, which can
occur before any or all of the permtting processes begin. The Petitioners
presented consi derabl e testinony regarding both the pendi ng waste water
treatment permit and the manner in which stormwater woul d be addressed.

19. Waste water will be treated by an advanced waste water treatnent
system (AWI). It will be a municipal-type facility with Cass | reliability and
will be of a higher quality than any simlar facility in Franklin County. The
AW pl ant provides the highest |evel of treatnent available for donestic waste
water. It will renove approximately 93 percent of the nitrogen content, 91
percent of the phosphorus, and 97 percent of the bio-chem cal oxygen demand in
the waste water effluent. Contrastingly, aerobic septic systens renove
typically 13 percent, O percent, and 50 percent of the nitrogen, phosphorus, and
bi o- chem cal oxygen demand, respectively.

20. The Petitioners propose to build the AWl plant in 30, 000-gallon
phases. They will install aerobic septic systens during the first years of
devel opnent, until enough waste water is generated to efficiently operate the
AWl plant. This will require a flow of approximtely 5,000 gallons per day.
The Petitioners have agreed to start construction on the AWM plant once 5,000
gal l ons of waste water is being generated and to di sconnect all aerobic systens,
once a permt to operate the treatnment plant is issued by DEP. The Petitioners
have al so agreed not to exceed 10,000 gallons of flow at any time on the aerobic
system

21. In order to dispose of treated effluent, the Petitioners propose to
use three sub-surface absorption cells. These will be used on a rotating basis
so as to mnimze the anmount of effluent which will percolate to the ground
wat er at each | ocati on.

22. There is considerable testinony regarding the inportance of N ck's
Hol e to the Apal achi col a Bay ecosystem The Petitioners' property does not
actually border Nick's Hole, but is in close proximty toit. The relative
| ocation of Nick's Hole and the Petitioners' property is depicted on Exhibit 9
in evidence. Unrefuted testinmony by the Petitioners' expert wtnesses, Gary
Vol enec and Steve Leitman, established, through their ground water study, that
none of the waste water fromthe Resort Village devel opment would migrate to
Nick's Hole or to the marshes adjacent to it. Twenty percent of the ground
water, at nost, mght eventually mgrate toward the marsh and the Pelican Poi nt
Bay area, east of the airport and north of the Petitioners' property, with at
| east 80-90 percent of the treated waste water migrating toward the Qulf, in
accordance with the ground water gradient in the area of the Petitioners
property. These studies did not require a specific site plan in order to be
conducted accurately. Rather, they depend solely on the | ocation of the
absorption fields, as proposed, and the flow of the ground water, as reveal ed by
t he ground water study.

23. It nust be remenbered that DEP, through its permtting process, has
ultimate control over the specific location of the absorption fields, their
configuration, construction, and manner of use and operation, as is true of the
waste water plant itself. After the waste water plant is constructed, the
underground water, as part of the operating pernmt of the plant, will be



constantly nonitored, as will the operation of the plant. |If problens arise,
constituting adverse effect or the potential thereof on the ground water or
surroundi ng surface waters, which cannot be immedi ately renedi ed, the DEP has
the authority to shut the plant down.

24. The volume of water flowi ng fromthe Apal achicola R ver into the Bay
is approximately a mininumof 16 billion gallons per day. The average daily
rainfall on Pelican Point Bay and the surrounding wetlands is 296, 000 gal | ons,
if apportioned on a daily basis. The anount of water flowi ng in and out of the
Pel i can Point Bay/Nick's Hole area with each tidal exchange is approximately 72
mllion gallons. If it be assuned that the maxi mum anount of treated waste
wat er, which woul d be 120,000 gallons per day if devel opment were effected
wi t hout the proposed nulti-fanmly amendnent (which would reduce that maxi num
anount to 90,000 gal | ons per day) and the maxi num percentage of nmigration to
Apal achi col a Bay (20 percent) occurred, the maxi mum anmount of water eventually
getting into Apal achicola Bay after treatnent would be 24,000 gal |l ons per day.
However, if the multi-fam |y amendnment were adopted and the Petitioners
proposed devel opment proceeded accordi ngly, the maxi num vol une of water
generated from Resort Village woul d be reduced to 18,000 gall ons per day (90, 000
GPD x 20 percent = 18, 000).

25. The Intervenor expressed nuch concern that the sewage treatnent plant
woul d be located in a flood-prone area. This is not relevant concerning the
addition of nulti-fam |y devel opment to the permtted devel opnent on the
property since, even if no anendnent were sought and devel opment proceeded as
presently allowed under the 1977 DO as anended, a waste water treatnent plant
treating as much as 120,000 gall ons per day woul d be necessary. |n any event,
however, the Petitioners would be required to address such floodi ng concerns as
part of the permtting process regarding waste water and stormwater permts
sought fromthe DEP at the appropriate time. Further, the critical conmponents
of the plant, including absorption cells, are required by the DEP to be well -
el evated so that they can withstand the nost severe storm events.

26. The Petitioners' expert wtness, Randall Arnstrong, testified as to
how Resort Village's stormwater plan would be designhated and permitted. Since
the Petitioners' property is on Apal achicola Bay, a Cass Il designated water,
as well as an outstanding Florida water, the DEP has specific stormwater
requi renents which have to be nmet before a permt can be issued. Although the
detail or design for the stormwater systemis dependent on formal site plans,
it is represented by the Petitioners that all stormwaters will be captured,
allowed to percolate into the ground, and that no stormwater will be
accunul ated and di scharged into the waters of the Bay or the Gulf. Utimte
approval of the anendnent by Final Order in this proceeding should be
conditioned on a binding agreenent between the parties concerned to that effect.
However, for areas that will remain in their natural state, even after
devel opnent on the property, the flow patterns for stormwater will not change.

27. The Respondent and the Intervenor are al so concerned that stormwater,
under certain conditions, mght flow fromthe Petitioners' property across the
airport and into the marshes adjacent to Nick's Hole, even in the present,
undevel oped condition. If that, in fact, occurs, the devel opnment of Resort
Village will not alter that, for areas which remain in their natural state. |If
devel opnent occurs near or adjacent to the airport, any stormwater wll be
captured and treated accordingly under the Petitioners' voluntary proposal, in
any event.



28. According to testinmony in the record, DEP, in both its waste water and
stormwater permtting and regul atory processes, is keenly aware and sensitive
to the location of the Petitioners' property and the inportance of activity on
that property to the health of Apal achicola Bay. The Petitioners' will not be
able to get a building permt to develop the property until the Petitioners have
both the waste water and stormwater permts. The granting of either of those
permts will require extensive scientific investigation and denonstration of
reasonabl e assurances that the various environmental concerns, in terns of water
quality, the public interest and cunul ati ve i npacts of such projects, as
provided in the pertinent provisions of Chapter 403, Florida Statutes, and
attendant rules, will not be adversely affected. |In any event, the addition of
multi-famly-type devel opnent will have no adverse effect on the issues
concer ni ng sewage and waste water treatnment and will actually result in a
reduction in the conceivable, maximnumdaily fl ows versus the devel opnent, in the
commer ci al sense, already permtted under the 1977 DO as anended

Fl oodi ng | ssues

29. The Respondent and the Intervenor al so expressed concerns about
potential flooding at the St. CGeorge Island site in question. Wile R chard
Deadman indicated in his testinmony that DEP had concerns regardi ng devel opnent
of the Petitioners' property, such as flooding on St. George Island, M. Deadnman
stated that his concerns were passed on to others in DEP and woul d be taken into
account in the relevant permtting processes. The Respondent and the Intervenor
al so expressed concerns regarding the inpact of the devel opnent on hurricane
evacuation and traffic densities. The Respondent and the Intervenor's wtness,
M ke Donovan fromthe ARPC, testified that the counsel's study showed that
Resort Village woul d have no significant inpact on the regional road system
whi ch includes the bridge fromthe mainland to St. CGeorge Island.

Pot abl e Water |ssues

30. The Respondent and the Intervenor also were concerned regardi ng the
avail ability of potable water. Based upon the testinmony of the Intervenor's
wi t ness, John Kintz from DEP, the capacity of potable water for the utility on
St. George Island is very near, if not already at, capacity. Cearly, for any
addi ti onal devel opment to occur within the area served by the St. CGeorge Island
water utility, whether nmulti-famly, single-famly, or commercial devel opnent,
the capacity of the utility will have to be increased. If not, water hookups
will not be available; and, therefore, building permts cannot be granted in
Franklin County.

31. The water utility does have an application pending at the NWFWD to
increase its water supply capacity. Fees paid by the Resort Village to the
utility will assist it in providing for additional water capacity expansion
The Petitioners already have purchased 15,000 gallons capacity per day fromthe
utility which is enough potable water to serve the project in the first severa
years of devel opnent. The Petitioners will continue purchasing potable water
capacity on an as-needed basis as long as it is available and when it becones
available. In any event, if potable water is not adequately avail abl e, building
permts cannot be granted and the devel opnent cannot proceed.

32. In ternms of the |lower densities, projected sewage flows, restrictions
on parking and inpervious surfaces, and the other factors delineated in the
above Findings of Fact, the Resort Village devel opnment will have | ess adverse
i npact than the devel opnent already allowed by the 1977 DO, as anended, for the
site in question. Thus, the Resort Village, as proposed by the Petitioners wll



not constitute a substantial deviation fromthe types of devel opment activities
permtted by that 1977 DO as anended

33. Although concerns were expressed by a number of witnesses, and by the
Respondent and the Intervenor, concerning the potential pollution of
Apal achi col a Bay or other environmental danmage to the Bay and its ecosystem no
preponderant testinony or evidence was presented which could establish that the
devel opnent of Resort Village would cause such pollution or environnenta
damage. Such concerns will be thoroughly addressed in the pernmitting and
regul atory processes, for the various permts referenced above, in any event.
The Resort Village, however, was denonstrated to have no additional adverse
i npact on any waters, wetlands or ground water subject to state regulation, in
addition to or different fromthat posed by the uses already pernitted by the
1977 DO, as anended

CONCLUSI ONS OF LAW

34. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter of and the parties to this proceeding. Section 120.57(1),
Fl orida Statutes.

35. Pursuant to Section 380.07(2), Florida Statutes, a devel opnent order
i ssued by a local government in a Chapter 380, Florida Statutes, proceeding can
be appeal ed to FLAWAC, whi ch, under Section 380.07(5), Florida Statutes, is
required to hold a hearing pursuant to the provisions of Chapter 120, Florida
Statutes. This contenplates that FLAWAC (or the undersigned Hearing Oficer)
wi || conduct a de novo evidentiary hearing pursuant to Section 120.57, Florida
Statutes. Thus, local zoning provisions previously reviewed by certiorari to
the circuit courts were shifted by the |egislature, through the enactnent of
Chapter 380, Florida Statutes, to the FLAWAC. See, Manatee County v. Estech
CGeneral Chemical Corporation, 402 So.2d 1251, 1253 (Fla. 2d DCA 1981), review
deni ed, 412 So.2d 468 (Fla. 1982); Fairfield Cormunities v. Florida Land and
WAt er Adj udi catory Conmi ssion, 522 So.2d 1014, and Transgulf Pipeline v. Board
of County Conmi ssioners, 438 So.2d 879.

36. Further, FLAWAC has a policy-making role in this process by the
express statutory enpowernent under Section 380.07(4), Florida Statutes, "to
grant or deny perm ssion to devel op pursuant to Chapter 380 standards, and to
attach conditions and restrictions to its decisions.” Fairfield Conmunities v.
Fl orida Land Water Adjudicatory Conmi ssion, Id. at 1014.

37. The local governnment, Franklin County, is protected in this process
si nce:

if the | ocal governnment entity conducts its
hearing with adequate procedural safeguards,

such a hearing would presumably be consi dered

full and conplete by the Conmi ssion or its
hearing officer and admtted into evidence at

the Section 120.57 hearing. As such, the record
of the local government hearing could provide
conpetent, substantial evidence to support findings
of fact made by the Conmmi ssion or its hearing

of ficer notw thstandi ng ot her evidence which m ght
be adduced by the applicant at the Section 120.57
heari ng.



Transgul f Pipeline v. Board of County Conm ssioners, Id. at 879. No cross-
exam nation was all owed at the Respondent's Decenber 7, 1993 neeti ng.
Therefore, the record of that "hearing” does not reflect the provision of due
process, procedural safeguards and is not adm ssible, conpetent, substanti al
evidence in this proceeding. The transcript of that Decenmber 7, 1993 Board of
County Conmi ssion nmeeting, for the decision in dispute, is not in evidence.

38. Regardless of how the | ocal government hearing is conducted, the |oca
government has all of the rights provided to any party in a Section 120.57,
Florida Statutes, proceeding. This includes the right to have w tnesses attend,
conduct cross-exam nation, make | egal objections, and to present whatever
evidence it deens appropriate subject to the normal admissibility standards.
Scharrer v. Department of Professional Regul ation, Division of Real Estate, 536
So.2d 320 (Fla. 3d DCA 1988), review dismssed, 542 So.2d 1334; and Chestnut v.
School Board of Hillsborough County, 378 So.2d 1237 (Fla. 2d DCA 1979).

Vested Rights |ssue

39. Statutory Vesting: The 1977 DO was entered pursuant to Chapter 380,
Florida Statutes, and is, therefore, a DRI. Vested rights under a DRI are
specifically recognized in Chapter 163, Florida Statutes, at Section
163.3167(8), Florida Statutes. That section provides that:

Nothing in this act shall [imt or nodify the
rights of any person to conplete any devel opnent
t hat has been authorized as a devel opnent or
regi onal inpact pursuant to chapter 380

These vested rights are valid with regard to any "consi stency” or "concurrency"
requi renents of Franklin County under Section 163.3194, Florida Statutes, or
Section 163.3202, Florida Statutes. See, Anerican New and Associates v. State
Departnment of Community Affairs, 11 F.A L.R 5205 (Fla. Dept. of Conmmunity
Affairs 1989). See, also, Huckleberry Land Joint Venture v. State Departnent of
Community Affairs, 11 F.A L.R 5706 (Fla. Dept. of Community Affairs 1989).

40. The Department of Community Affairs (DCA), which has jurisdiction
pursuant to Section 120.565, Florida Statutes, to i ssue declaratory statenents,
interpreting Chapter 163, Florida Statutes, issued its opinion in In the Matter
of: Petition for Declaratory Statenent by Sarasota County, 14 F.AL.R 772, 775
(Fla. Dept. of Community Affairs 1992), as foll ows:

. it is the Departnment's opinion that, under
Section 163.3167(8), Florida Statutes, devel op-

ment rights specifically granted in a DRl

devel opnent order issued prior to the effective
date of a revised conprehensive plan are vested
fromthe concurrency and consi stency provisions

of Chapter 163, Florida Statutes.

41. This legislative grant of vested rights is in addition to vested
rights afforded to property owners under substantive Florida | aw

In applying Section 163.3167(8), Florida Statutes,

| ocal governnments should bear in mnd that although
this vesting provision is statutory in nature, it
does not replace the common | aw doctrine of equitable
estoppel. Equitable estoppel still remains a renmedy



avai |l abl e to owners and devel opers which | oca
government shoul d consi der on a case-by-case basis.

42. Section 163.3167(8), Florida Statutes, has been interpreted to
"grandfather” or "vest" a developer's right to conplete his project as
originally approved by the | ocal government under its existing conprehensive
pl an and | and devel opment regul ati ons. See, Qulfstream Devel opment Cor poration
v. Florida Departnment of Community Affairs, 11 F.A L.R 1018 (Fla. Dept. of
Community Affairs 1988). These rights remain "w thout the further necessity of
t he conmencenent and good-faith continuation of his development”. 1d. at 1024.
The vested rights remain even if a devel opnent order is anended since:

The i ssuance of an amended devel opnent order

does not abridge the vested aspect of the

provi sions of the devel opnment order that were

not changed by the anendnment. The rights granted
under those unchanged portions of the devel opnent
order would still be protected by Subsection
163.3167(8). Id. at 1026.

See, al so, CGeneral Devel opment Corporation v. State Departnment of Comunity
Affairs, 11 F.A L.R 1032 (Fla. Dept. of Community Affairs 1988). Thus, the
Petitioners have been shown to be statutorily vested to develop their property
under the 1977 devel opnent order

43. Common Law Vesting- Equitable Estoppel: The substantive | aw of vested
rights is based upon the prem se that governnent nust deal fairly with citizens.
Daniell v. Sherrill, 48 So.2d 736 (Fla. 1950). The substantive law in Florida
enpl oys the term"vested rights" and "equitable estoppel” interchangeably. See,
City of Key Wst v. RL.J.S. Corp., 537 So.2d 641, 644 (Fla. 3d DCA 1989), fn.
4. This rule of law often repeated by the Florida courts concerns whether a
property owner: (1) in good-faith reliance; (2) upon an act of government; (3)
has made such a substantial change in position or incurred such extensive
obligations and expenses that it would be inequitable and unjust to destroy the
rights he has acquired. See, Hollywod Beach Hotel Co. v. Gty of Hollywood,
329 So.2d 10 (Fla. 1976); City of Key West v. RL.J.S. Corp., supra.; Cty of
Lauderdal e Lakes v. Corn, 427 So.2d 239 (Fla. 4th DCA 1983); Board of County
Conmi ssi oners of Metropolitan Dade County v. Lutz, 314 So.2d 815 (Fla. 3d DCA
1975); Town of Largo v. Inperial Homes Corporation, 309 So.2d 571 (Fla. 2d DCA
1975); Gty of North Mam v. Margulies, 289 So.2d 424 (Fla. 3d DCA 1974).

Thus, under these decisions, if vested rights are established by a | andowner
| ocal governnment is equitably estopped fromenforcing a change in zoning
regul ati ons or other ordi nances which would destroy or linmt the | andowner's
vested rights.

44. The Petitioners herein have expended in excess of $500, 000. 00 beyond
t he purchase price of the property in attenpting to develop the property,
pursuant to the 1977 DO, This sumis well in excess of the $8,000.00 and
$28, 000. 00 anpunts expended in Project Home, Inc. v. Town of Astatula, 373 So.2d
710 (Fla. 2d DCA 1978); and Bregar v. Britton, 75 So.2d 758 (Fla. 1954),
respectively, which suns were deened sufficient by the courts therein to secure
the | andowner's vested rights.

45. The 1977 DO does not establish densities or intensities of use. Also,
the Petitioners have not made substantial physical inprovenents to the
Petitioners' Property. However, the absence of specific approvals, such as
buil ding permits and the |ack of any physical inprovenents to property, do not



precl ude vesting of devel opnent rights. See, Town of Longboat Key v. Mezrah

467 So.2d 488 (Fla. 2d DCA 1985); Town of Largo v. Inperial Homes Corporation
supra. In the case of Centervillage Limted Partnership v. Gty of Tall ahassee,
Case No. 90-6431VR (DQAH, Decenber 27, 1990), the Hearing O ficer specifically
rejected the city's argunment that the property owner was required to establish
that it had received specific density or intensity of use approval fromthe city
to be entitled to a vested rights determination. The Hearing O ficer determ ned
that prelimnary environnental permits and a conceptual agreenent were
sufficient to establish the vested right to develop the property as proposed by
t he owner.

46. The Petitioners have established each el ement of common-|aw vesting
and the Petitioners have the right to devel op the property subject only to the
l[imtations set forth in the 1977 DO and subject to any required permtting by
regul atory agencies in which the nultiple concerns expressed in these
proceedi ngs by the Respondent and the Intervenor woul d doubtl ess be addressed at
| engt h.

47. The 1977 DO established specific uses, and "Exhibit D' to that Oder
reflects that very high densities and intensities of uses were contenpl at ed.
The Petitioners presented expert testinmony that the follow ng densities could be
calculated from"Exhibit D' to the 1977 DO  525-675 hotel roons; food and
beverage outlets and other anenities associated with the hotel roons; 65,000 to
82,000 square feet of retail space; and 685 surface parking spaces. These
figures do not include that portion of the Petitioners' Property north of
Lei sure Lane, which is al so approved for commerci al devel oprent.

48. Commercial developnent is limted in the 1977 DO by all ow ng
commer ci al use of only 200 of the total 1,200 plus acres encunbered by the DO
and by requiring assurances that any planned devel opment "will not cause
pol I uti on of Apal achicola Bay or other environnental damage". Therefore, the
maxi mum densities and intensities of use for the Petitioners' vested property
are controlled only by the ability to provide reasonabl e assurances that the
proposed devel opment will not cause such pollution or cause environnenta
damage. The factors which are controlling are the uses, densities and
intensities of uses of the proposed devel opnment and the infrastructure proposed
to serve the devel opment, which factors are inter-related. By way of exanple
the waste water treatment facility proposed by the Petitioners for the Resort
Village will support a higher density and intensity of use than an alternative
treatnment facility.

49. The Petitioners' proposed devel opnent is a | owdensity devel opnent.
The Petitioners have established that the inclusion of multi-famly uses will
result in less inmpact than a purely comerci al devel opnent already specifically
aut hori zed under the 1977 DO. The densities and intensities of use have been
voluntarily restricted by agreenent with the nei ghboring property owners
associ ation, which agreenment in its elements shoul d be rmade bi ndi ng upon the
parties in the Final Oder issued herein. |In fact, the densities proposed are
I ess than the densities currently authorized for commercial and multi-famly
devel opnents in Franklin County under its conprehensive plan

50. Additionally, the Petitioners have agreed to treat waste water by an
advanced waste water treatnment system and nethod and to hold and treat storm
wat er generated fromthe devel opnent to avoid any di scharge fromthe
Petitioners' Property, as well as to refrain fromseeking any pernmitting or
perm ssion to develop in any state jurisdictional wetlands. The Petitioners
have established in these proceedings that the Resort Village devel opnent



proposed will not cause pollution to the Bay or other environnental danage,
subject to the investigation requirenments and conditions attendant to obtaining
the stormwater and waste water treatnent, construction and authorization
permts fromthe DEP. Therefore, concerning the requested amendnent to the 1977
DO, the Petitioners have established their vested right to devel op the Resort
Vil | age devel opnent, as proposed, subject to obtaining those permts, as well as
site plan approval and the relevant building permts.

51. Substantial Deviation: Pursuant to Subsection 380.06(19), Florida
Statutes, any change to a previously-approved DRI DO, which "creates a
reasonabl e |ikelihood of additional regional inpact: or creates a regiona
i npact not previously reviewed," constitutes a substantial deviation and is
required to undergo additional Chapter 380, Florida Statutes, devel opnent of
regi onal inpact review. The devel opnent proposed by the Petitioners does not
constitute a substantial deviation. As discussed above, the owner is vested
pursuant to the 1977 DO to develop the property commercially with a nore intense
and dense type of use. The proposed devel opnment is consistent with those vested
rights and does not create any additional inmpacts. 1In fact, it would create
| ess inpacts. The only change proposed is the addition of multi-famly uses.
The inclusion of nmulti-famly uses in the devel opment, in fact, reduces the
i npact of the project. Consequently, the proposed change is not a substanti al
devi ati on.

52. Pursuant to the 1977 DO, the Respondent's approval is required for
multi-famly use. However, this requirement nmust be construed and interpreted
to preclude any arbitrary or unreasonable denial of a request for nulti-famly
use. See, L.V. MO endon Kennels, Inc. v. Investnent Corporation of South
Fl orida, 490 So.2d 1374 (Fla. 3d DCA 1986); Kies v. Hollub, 450 So.2d 251 (Fla.
3d DCA 1984); and Burger King Corp. v. Austin, 805 F. Supp. 1007 (S.D. Fla.
1992). The Respondent presented no evidence which would justify the denial of
t he requested anmendnent.

53. Although the Petitioners are vested agai nst the consistency and
concurrency requirenments of the current Franklin County conprehensive plan, the
proposed devel opment with its multi-famly use is actually consistent with the
| and use goal s of m xed-use devel opnent described in that plan. The Respondent
has previously approved the m xed-use devel opnment, including rmulti-famly uses
at the Bob Sikes Cut property, which has the same commerci al designation as the
Petitioners' Property under the 1977 DO. Additionally, the Respondent has
approved numerous other multi-famly uses, as described in the above Findi ngs of
Fact .

54. It is undisputed that the Resort Village, as proposed with the multi-
famly use, will be of |lesser intensity of use than devel oping the property
entirely commercial. Thus, it has been shown that there is no reasonabl e basis
to deny the proposed anendnent.

55. Alternatively, the 1977 DO should be interpreted to all ow condom ni um
and nulti-famly uses within the Plantati on Conmercial Areas as a "special
exception”. The Franklin County zoning ordi nance which was in effect in 1977
and the current Franklin County zoning ordi nance were admtted into evidence.
Franklin County Zoning Ordi nance No. 75-7 provides sone understandi ng of the
section of the 1977 DO entitled "3.B.(v) Plantation Commercial Areas"”, which
contains a statenment that "Condom niunms and multi-famly residential structures
shall not be allowed in any of the areas shown by Exhibit 'A wthout the prior
consent of the Board". The Petitioners' Property is a part of the area shown by
Exhi bit A



56. As shown in the above Findings of Fact, the conmercial zoning in
exi stence at the tinme of the entry of the 1977 DO aut horized condom ni um and
multi-famly residential devel opment as part of the comercial designation for

property on St. George Island. It may reasonably be concluded that Franklin
County intended sinmply to treat a request to include a multi-famly use as a
"speci al exception". Milti-famly uses within the Plantation Conmercial Areas

coul d have easily been precluded under the 1977 DO by sinply onmitting the phrase
"wi thout the prior consent of the Board".

57. There is a difference between seeking a rezoning of property and
seeki ng a special exception. "lIn the case of a special exception, where the
applicant has otherwi se conmplied with those conditions as set forth in the
zoni ng code, the burden is upon the zoning authority to denonstrate by
conpetent, substantial evidence that the special exception is adverse to the
public interest.” Rural Newtown, Inc. v. Pal mBeach County, 315 So.2d 478, 480
(Fla. 4th DCA 1975). Stated another way, "a special exception is a permtted
use to which the applicant is entitled unless the zoning authority determ nes
according to the standards in the zoni ng ordi nance that such use woul d adversely
affect the public interest”. 1d. at 480.

58. Thus, the burden would be on the Respondent to "denonstrate, by
conpetent substantial evidence presented at the hearing, and nmade a part of the
record, that the (special) exception requested by Petitioners did not neet such
standards and was, in fact, adverse to the public interest”. Irvine v. Duval
County Pl anni ng Commi ssion, 495 So.2d 167 (Fla. 1986). There is no conpetent,
substantial evidence in the record of this proceeding that allowing multi-famly
use as a part of the devel opnent of the Petitioners' commercially-designated
property would in any way be adverse to the public interest.

59. The Respondent and the Intervenor have expressed nunerous concerns
over the inpact of the devel opnent of the Petitioners' Property. However, the
Respondent cannot deny or limt the devel opnent rights based upon
unsubstanti ated concerns. For exanple, the Petitioners would be required to
obtain permts for stormwater and waste water treatment facilities and
operations fromthe DEP, as well as site plan approval fromthe Respondent. The
Respondent has no separate pernitting requirenents for stormwater or waste
water treatnment, and no Franklin County ordi nance exi sts which provides for
standards of review for stormwater or waste water facilities and operations.
The Respondent, therefore, has no discretion to deny any devel opnent rights
based upon any concerns regarding stormwater or waste water treatnment. That is
a matter for the review, regulation and permtting authority of the DEP

60. Local governnent nust pronulgate its public policy by virtue of a
dul y-enact ed ordi nance, otherw se, its application would be subject to the
caprice of the Iocal governnent officials. Southern Co-Qp Devel opment Fund v.
Driggers, 696 F.2d 1347 (11th G r. 1983); Garvin v. Baker, 59 So.2d 361 (Fla
1952); Gty of Naples v. Central Plaza of Naples, Inc., 303 So.2d 423 (Fla. 2d
DCA 1974). Quoting with approval fromthe |lower court, the Florida Suprene
Court in Garvin v. Baker, supra. at 362, stated:

Should the city desire to effectuate sone
sound public policy within its authority,

this should be done by duly enacted ordi nances
setting up standards to guide a citizen in
carrying on its affairs. Oherwise, a citizen
could act only subject to the unknown and



uncertain views of a public official or severa
public officials, as experienced fromtinme to tinme.

See, al so, Southern Co-OQp Devel opnent Fund v. Driggers, supra

61. In the case of City of Naples v. Central Plaza of Naples, Inc.
supra., the court considered the denial of a special exception to construct
multi-fam |y housing. The city argued, in support of its denial, that the
proposed devel opment woul d substantially increase traffic and create excessive
demands on utilities and other services. The court held that, as pertinent as
those matters may seemto be, the city did not have the right to consider them
in making the determ nation. The court stated: "The only criteria upon which
the Council could legally base its decision were those set forth in the
ordinance . . . " Id. at 425.

62. In0the case of Colonial Apartments v. Gty of Deland, 577 So.2d 593
(Fla. 5th DCA 1991), the | andowner submitted site plans to construct apartnents
at a density of 13 units per acre. At a city conm ssion neeting, adjoining
| andowner s voi ced opposition and succeeded in getting the city conmi ssion to
[imt the devel opment to six units per acre. The Fifth District reversed this
action and stated at 597-598:

We agree with the city that project density

is alegitimate concern and go further in stating
that it is a nost inportant concern. But it is a
concern that nust be addressed and expressed in
appropriate ordinances. A comunity should be

devel oped in accordance with planned action

Devel opnent deci si ons should not be nmade in reaction
to an application that relies on an ordi nance
establishing a density no | onger acceptable to the
majority of the current nmenbers of a governing body.
Owners are entitled to fair play; the | ands which
may represent their life fortunes should not be

subj ected to ad hoc | egislation.

63. An owner seeking devel opnent approval under a |ocal ordi nance who
satisfies the legal requirenents of the ordinance is entitled to the approval.
City of Lauderdale Lakes v. Coin, 427 So.2d 239 (Fla. 4th DCA 1983); Broward
County v. Narco Realty, 359 So.2d 509 (Fla. 4th DCA 1978). As stated by the
court in Broward County v. Narco Realty, supra., at 510:

Al'l persons simlarly situated should be able
to obtain plat approval upon neeting uniform
standards. Oherw se, the official approval

of a plat application would depend on the whim
or caprice of the public body involved.

64. The Respondent does not have the discretion to deny a site plan
approval based upon policies or concerns which are not included in a duly-
enact ed ordi nance applicable to the Petitioners' vested property.

RECOMVENDATI ON
Based on the foregoi ng Findings of Fact, Conclusions of Law, the evidence

of record, the candor and deneanor of the w tnesses, and the pl eadi ngs and
argunents of the parties it is



RECOMVENDED that a Final Order be entered by the Florida Land and Water
Adj udi cat ory Comm ssi on whi ch

1. Supersedes the January 4, 1994 order in its entirety;

2. Amends the 1977 Devel opnment Order to specifically allow multi-famly
use for the Petitioners' Property in the manner proposed by the Petitioners;

3. Determnes that the anendnent to this 1977 Devel opnent Order does not
constitute a substantial deviation under Chapter 380, Florida Statutes;

4. Deternmines that the Petitioners have vested rights to develop their
property at the densities and intensities of use proposed, subject to issuance
of appropriate permts for stormwater and waste water treatnment construction
and operation, site plan approval by Franklin County, and which incorporates the
vol untary agreenments and restrictions entered into by the Petitioners with the
adj oi ni ng property owners;

5. Requires Franklin County to follow the same procedures and gui delines
in the site plan approval process and building permt process for devel opnent of
the Petitioners' Property as it does for every commercial or nulti-famly
devel opnents in Franklin County, Florida.

DONE AND ENTERED this 11th day of January, 1995, in Tall ahassee, Florida.

P. M CHAEL RUFF

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 11th day of January, 1995.
APPENDI X TO RECOWENDED ORDER, CASE NO 94- 2043DRI
Petitioners' Proposed Findings of Fact
The Petitioners' proposed findings of fact are accepted to the extent they
are not inconsistent with those made above by the Hearing Officer. They are
rejected to the extent that they are so inconsistent, as bei ng unnecessary,
imaterial, or not supported by preponderant evidence of record.

Respondent's and Intervenor's Proposed Fi ndi ngs of Fact

The Intervenor's proposed findings of fact have been adopted by reference
by the Respondent.

1-9. Accepted, but not necessarily material to resolution of the issues
presented to the Hearing Oficer.



10. Accept ed.

11. Rej ected, as not entirely in accord with the preponderant wei ght of
t he evidence as devel oped at heari ng.
12-15. Accepted, but not entirely as to materiality inasmuch as this is

a de novo proceeding with resolution of the issues presented dependent upon
evi dence adduced at a de novo hearing. These proposed findings are, in essence,
illustrative of the procedural history of this case.

16- 30. Accepted, to the extent that they actually constitute proposed
findings of fact, and rejected to the extent that they nerely constitute
recitations of testinony. Although they are accepted, the concerns expressed
are not material to the narrow range of issues presented in this proceeding, as
opposed to the permtting proceedings to cone concerning the stormwater and
wast e water construction and operation permts which nust be sought fromthe
DEP. Moreover, the feared inpacts which the concerns expressed in proposed
findings of fact 16-30 rel ate have not been proven by preponderant evidence in
view of the character of the proposed devel opnent, the decision by the devel oper
not to seek permtting or to do any devel opnent in jurisdictional wetlands and
in view of the | ess dense and intense type of devel opment proposed herein versus
that already permitted in terns of comercial designated use already all owed by
the 1977 Devel opnent Order. Thus, these proposed findings of fact are |largely
irrelevant and immterial to the issues presented in this particular proceedi ng.

31- 35. Rej ected, as constituting largely recitations of testinony,
rat her than proposed findings of fact, as being inmaterial, in part, to the
specific issues presented for resolution in this proceeding, as delineated in
t he above Findings of Fact and Concl usi ons of Law nade by the Hearing O ficer
and as subordinate to the findings of fact in these particulars nmade by the
Hearing Oficer. They are largely irrelevant due to the discussion and
concl usi ons of |aw made by the Hearing Oficer, which are predicated on the
Hearing Oficer's findings of fact supported by the preponderant evidence of
record.

COPI ES FURNI SHED:

Ms. Barbara Leighty

Florida Land & Water Adjudicatory Conm ssion
Executive O fice of the Governor

426 Carlton Buil ding

Tal | ahassee, FL 32301

M. Thonas H Adans
P. O Box 791
East point, FL 32328

Al Shul er, Esq.
P. O Box 850
Apal achi col a, FL 32329

L. Lee WIliams, Jr., Esg.
P. O Box 1169
Tal | ahassee, FL 32302-1169

M. Tom Beck

Bureau of Land and Water Managenent
Department of Community Affairs
2740 Centerview Drive

Tal | ahassee, FL 32399-2100



Gregory C. Smith, Esq.
CGener al Counsel
Florida Land & Water

Adj udi cat ory Conm ssi on
O fice of the Governor
The Capitol, Room 209
Tal | ahassee, FL 32399-0001

J. Ben Watkins, Esg.
41 Commerce Street
Apal achi col a, FL 32320

WIlliamJ. Peebles, Esg.
306 E. Col | ege Avenue
Tal | ahassee, FL 32301

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit to the agency witten exceptions to this
Recomended Order. Al agencies allow each party at |east ten days in which to
submt witten exceptions. Sone agencies allow a larger period within which to
submt witten exceptions. You should contact the agency that will issue the
Final Order in this case concerning agency rules on the deadline for filing
exceptions to this Recommended Order. Any exceptions to this Recommended Order
should be filed with the agency that will issue the Final Order in this case.

STATE OF FLORI DA
LAND AND WATER ADJUDI CATORY COWM SS| ON

BEN JOHNSON and COASTAL
DEVELOPMENT CONSULTANTS, | NC.

Petitioners,

VS.

BOARD OF COUNTY COWM SSI ONERS FLWAC CASE NO.  APP 94- (23

OF FRANKLI N COUNTY, FLORI DA, DOAH CASE NO  94- 2043DRI
Respondent ,

and

THOVAS H.  ADANS,

I nt ervenor.




FI NAL CORDER

Thi s cause canme before the Governor and Cabinet, sitting as the Florida
Land and Water Adjudicatory Comni ssion (the "Commission"), On April 11, 1995, on
Petition filed by Ben Johnson and Coastal Devel opnent Consultants, Inc.
pursuant to Rule 42-2.002, Florida Adm nistrative Code, initiating an appeal of
an order issued by the Board of County Conm ssioners of Franklin County,
Fl orida, denying Petitioner's Application for Arendnent to the St. George Island
Devel opnent Order dated Septenber 20, 1977.

On April 12, 1994, the Conmi ssion granted a Motion to Intervene filed by
Thomas H. Adans, a | andowner adjacent to the property subject to the stated
Devel opnent Order. The proceeding was referred to the Division of
Admi ni strative Hearings for a hearing on the nerits of Petitioner's clains. A
formal hearing was held on August 22-23 and Septenber 9, 1994, in Apal achi col a,
Florida, before hearing officer P. Mchael Ruff. The hearing officer issued his
Recomended Order on January 11, 1995.

Subsequent to the hearing and the issuance of the Recommended Order, the
Department of Community Affairs presented its Mition to Intervene, stating its
substantial interest in the outcome of the proceeding as the State | and pl anning
agency. Wile the Departnent filed its notion at a late stage in the
proceedi ng, we grant the notion to intervene noting the inportance of the
Departnment's role in the regional planning and devel opnent of this
environnental |y sensitive property.

Based upon a review of the record as a whol e, the Conmi ssion, hereby
rejects the Recommended Order as further specified herein. Therefore the
Conmi ssi on deni es the proposed anmendnment to the St. George |sland DRI
devel opnent order.

FACTUAL SETTI NG

Petitioners are the owners of 58 acres on St. Ceorge Island, Florida,
presently designated as commercial under the ternms of a devel opment order issued
by Franklin County in 197. The property is part of what has been referred to in
t he devel opnent order as the Plantati on Commercial Area. The property is within
an area which has just recently lost its status as an area of critical state
concern. Wiile there are other areas of property designated as comerci al
within the 1200 acres covered by the 197 devel opment order, the order provides
primarily for the devel opment of 900 to 1000 single famly residential lots
within the area designated as the "Plantation” on St. CGeorge Island. Currently
about one-quarter of those |ots have been devel oped as residential hones. Wen
t he devel opnent order was finalized in 19, an exhibit "D' was attached which
partially described the commercial devel opment intended for the Petitioner's
property. Exhibit "D' includes "bubbles" wth hand sketched areas | abel ed
"resort shops," "beach club area,” "future commercial,"” and "possible inn site.”
The order itself provides that the Plantati on Conmercial Area shall include one
or nore resort quality hotels or notels with the attendant comercial uses
ancillary to those establishnments. The plans for the devel opnent of these areas
were indistinct in 197, but the order includes | anguage that the comerci al
areas could not be used for the, construction of multifamly units or
condom ni uns w t hout the prior consent of the County. There is no specific
proposal within the record fromwhich the densities and intensities planned by
the petitioner can be determ ned. There was also no specific plan show ng



proposed densities and intensities before the County at the tine they denied
petitioners request.

The hearing officer reconmended that this conmm ssion enter a final order
whi ch woul d* allow the Petitioners "to develop their property at the densities
and intensities of use proposed Recommended Order, at page 35. This statenent
i s made even though the Reconmended Order does not contain any description of
t he proposed densities and intensities of use. Although the Recormended Order
does describe the densities and intensities of use which, under at |east one
interpretation, could be devel oped under the original 197 DRI devel opnent order
apparently the Petitioners did not propose any specific densities or intensities
of use for approval. The findings of fact nade by the hearing officer therefore
are not based upon conpetent, substantial evidence in the record as to the
densities and intensities planned by the petitioner since such a proposal is not
a part of the record.

Al t hough such i nprecision may have passed nuster in the infancy of the DRI
process, under presently effective statutes and rules, a proposed change mnust
specify the location, density and intensity of approved projects.

The portion of the DRI statute which deals with amendnents to approved DRI
orders, Section 380.06(19), Florida Statutes (1993), neasures proposed changes
by, for exanple: 50 dwelling units, 75 hotel or notel units, 60,000 square feet
of office devel opnent, and simlar nunerical thresholds for other types of
devel opnent. Also, the rule which specifies the formand contents for DR
orders, Rule 9J-2.025, Florida Adnministrative Code, requires:

0 Copi es of devel opnent plans or specifications

0 I f approved, contain a description of the
devel opnent which is approved, and specifies
and descri bes
0 Acreage attributable to each use,

t he magni tude of each | and use,

open space,

areas for preservation,

structures or inprovenents to be

pl aced on the property, including |ocations,
o other major characteristics of the devel opnent

o] Conpl i ance and buil dout dat es.

O O0OO0Oo

None of these paraneters can be derived fromthe Recormended Order, or from
the record. Therefore, the Conm ssion cannot know what woul d be approved by a
final order which sinply adopted the Recommrended O der

Fromthis single mstaken factual finding flow the conclusions of |aw nade
by the hearing officer. Since we nmust find that factual determ nation-to be
wi t hout conpetent, substantial, record support, we rnust |ikew se reject the
concl usi ons of | aw respecting vested rights and equitable estoppel. Further, we
find that the conclusions of |aw equating the devel opers situation to a "speci al
exception” in zoning matters, is w thout support in Florida |aw

| NTERVENOR S EXCEPTI ONS

I ntervenor's exceptions based upon the absence of specific information in
the record to support the hearing officer's conclusions as to the density and
intensity of the planned devel opnment are granted for the reason earlier
specified. (See; exceptions to findings nunber 5, 14, 25, and 33)



Intervenor's exceptions to findings of fact nunmbered 15, 3, 12, 22, 26 and 27,
are nooted by the action of the Commi ssion. Intervenor's exceptions to the
conclusions of law are granted to the extent that they assert that the hearing
officer's Il egal conclusion are prem sed on his erroneous concl usion that
specific densities and intensities can be gleaned fromthe evidence found in the
record. All other exceptions to the conclusions of |law are found to be noot.

RESPONDENT' S EXCEPTI ONS

Respondent' s exceptions based upon the absence of specific information in
the record to support findings of specific densities and intensities, are
granted upon the sane reasons stated for granting like exceptions filed by
Intervenor. (See: exceptions to findings 5 and 9). Exceptions to factua
findings 10 and 12 are nooted by the action of the Conm ssion. Respondent's
exceptions to the conclusions of law are granted to the extent that they assert
that the hearing officer's |egal conclusions are prem sed on his erroneous
conclusion that specific densities and intensities can be gl eaned fromthe
evidence found in the record. Al other exceptions to the conclusions of |aw
are found to be noot.

CONCLUSI ON

The Conmi ssion, therefore rejects the Recormended Order for the reasons
stated above, and issues this final order denying the proposed anmendnent to the
St. George Island DRI devel opnent order. Pursuant to Section 380.08(3), Florida
Statutes (1993), the follow ng changes in the devel opnent proposal will nmake it
eligible to receive approval

1. Conpetent and substantial evidence on
the record pursuant to a public hearing in
Franklin County, to address the change in
| and use to condom niunms and multifam |y
resi dences.

2. The proposal of a specific plan of
devel opnent, which includes the density,
intensity, and |location of the proposal, and
al so conplies with the other requirenments in
Chapter 380, Florida Statutes, and Rule 9J-2,
Fl ori da Admi nistrative Code.

3. A sufficient plan and design for an
advanced wastewater treatnent facility,

i ncludi ng provisions for nmonitoring the
i npacts of effluent disposal

4. Limtations on the anount and type of
devel opnent which may occur prior to the
construction of the advanced wast ewat er
treatnment facility, so that the facility is
constructed as soon as sufficient flowis
avail abl e for treatnent.

5. Provisions for providing potable water
to the devel opnent froma central water system
and limtations on the nunber of tenporary wells.

6. Provisions for addressing inpacts to
wet | ands.

7. Provisions pertaining to stornnater
managenment and fl ood control including
[imtations on the anobunt of non-pervious



surface and non-naturally vegetated surface
in the devel oprent.

8. Provisions for hurricane evacuation

9. FEimnation of any dock or wal kway systemto
Apal achi col a Bay.

Any party to this Order has the right to seek judicial review of the Oder
pursuant to Section 120.68, Florida Statutes, by the filing of a Notice of
Appeal pursuant to Rule 9.110, Florida Rules of Appellate Procedure, with the
Cerk of the Conmmi ssion, Ofice of Planning and Budgeting, Executive Ofice of
t he Governor, The Capitol, Room 2105, Tallahassee, Florida 32399-0001; and by
filing a copy of the Notice of Appeal, acconpanied by the applicable filing
fees, with the appropriate District Court of Appeal. Notice of Appeal nust be
filed within 30 days of the day this Order is filed with the Cerk of the
Conmi ssi on.

DONE AND ORDERED, this 11th day of April, 1995, in Tall ahassee, Fl orida.

ROBERT B. BRADLEY, Secretary
Fl ori da Land and Water
Adj udi cat ory Conm ssi on

FILED with the Cerk of the Florida Land and Water Adjudicatory Conmm ssion this
12th day of April, 1995.

Patricia A Parker
Clerk, Florida Land and \Water
Adj udi cat ory Conm ssi on

CERTI FI CATE OF SERVI CE
| HEREBY CERTIFY that a true and correct copy of the foregoing was delivered to

the followi ng persons by United States mail or hand delivery this 12th day of
April, 1995.

ROBERT B. BRADLEY, Secretary
Fl ori da Land and Water
Adj udi cat ory Conm ssi on

Honor abl e Lawt on Chil es
CGover nor

The Capito

Tal | ahassee, Florida 32399

Honor abl e Bob M I1igan
Conptrol ler

The Capito

Tal | ahassee, Florida 32399

Honor abl e Sandra Mort ham
Secretary of State

The Capito

Tal | ahassee, Florida 32399

Honorabl e Bill Nel son
Treasurer

The Capito

Tal | ahassee, Florida 32399



Honor abl e Bob Butterworth
Attorney Cenera

The Capito
Tal | ahassee, Florida 32399
Honor abl e Bob Crawf ord
Conmi ssi oner of Agriculture
The Capito
Tal | ahassee, Florida 32399
David L. Jordan, Esquire
Dept. of Community Affairs
2740 Centerview Drive

Suite 138
Tal | ahassee, Florida 32399-2100
Mart ha Barnett,
Hol | and & Kni ght
Post O fice Drawer 810

Tal | ahassee, Florida 32302

Esquire

WIlliamJ. Peebles, Esquire
306 East Col | ege Avenue
Tal | ahassee, Florida 32302

Ben Johnson

Coast al Devel opnent Consul tants,
I nc.

1234 Ti nber| ane Road

Tal | ahassee, Florida 32312

I nc.

1234 Ti nber| ane Road

Tal | ahassee, Florida 32312

Ed Bl ant on

Apal achee Regi onal Pl anning
Counci

314 East Central Avenue

Bl ount st own, Florida 32424

Thomas H. Adans

St. George Island

Post O fice Box 791

East point, Florida 32328

Honor abl e Frank Brogan
Commi ssi oner of Educati on
The Capito
Tal | ahassee, Florida 32399
Geg Smith

Counsel to Governor & Cabi net
The Capitol, Room 209

Tal | ahassee, Florida 32399

Al an Pierce, Director
Frankl in County Pl anni ng
Post O fice Box 340

Apal achi col a, Florida 32320

Al fred O Shuler,
34 4th Street
Apal achi col a,

Esquire
Florida 32329

Russell D. Gauti er

L. Lee WIllians, Jr.

Moore, WIIlians, Bryant,
Gauti er & Donohue, P. A

Post O fice Box 1169

Tal | ahassee, Florida 32302

Tom Beck

Department of Community Affairs

2740 Centerview Drive

Tal | ahassee, Florida 32399-
2100

Honor abl e Ji mry Mosconi s

Chai r man

Frankl i n County Board of
County Conmi ssi oners

Post O fice Box 340

Apal achi col a, Florida 32320



